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PART II: STRENGTHENING ENFORCEMENT BY
COMMISSION
TAILORING THE TECHNIQUES TO ELIMINATE AND PREVENT
EMPLOYMENT DISCRIMINATION
HENRY SPITZ*

The New York State Law Against Discrimination was enacted in 1945.1
It declared the "opportunity to obtain employment without discrimination because of race, creed, color or national origin . . . to be a civil right ' 2 and
created the State Commission Against Discrimination (now State Commission
for Human Rights) as the administrative agency to enforce the law.3 On July
1, 1964, the Commission will mark its 19th year of existence.
This paper is a discussion of the techniques devised by the Commission to
eliminate and prevent discrimination because of race, creed, color or national
origin 4 in the fields of employment and apprentice training. Since its inception,
the Commission has sought to eliminate and prevent racial and religious discrimination against apprentices as employees. 5 In 1962, the Commission's enforcement jurisdiction over this subject area was made explicit 6 and was extended to include discrimination in guidance programs and other occupational
training and retraining programs.7 The Commission's jurisdiction extends also
to the elimination and prevention of discrimination because of race, creed, color
or national origin in the fields of public accommodations, education, housing
and commercial space.8 This paper does not deal with the techniques employed
by the Commission in these areas, though experience gained in one field of
jurisdiction can frequently be applied to problems in other fields of jurisdiction.
This paper is further limited to the sole consideration of those techniques
utilized by the Commission in the course of processing verified complaint cases
and Commission-initiated investigations. These limitations are dictated by the
program of this Conference, and do not reflect any limitation of the activities
General Counsel, N.Y. State Commission for Human Rights.
1. L. 1945, ch. 118, adding art. 12, §§ 125-36 to the Executive Law. By L. 1951, ch.
800, these provisions were renumbered as art. 15, §§ 290-301. [The Law Against Discrimination will be cited herein as "the Law" or as "LAD"].
2. Section 126, later amended and renumbered as § 291.
3. The name was changed by L. 1962, ch. 165.
4. L. 1958, ch. 738 vested the Commission with additional jurisdiction to eliminate
and prevent discrimination in employment because of age.
5. See 1960 N.Y. State Comm'n. Against Discrimination Rep. of Progress 55. These
annual Reports of Progress will be cited herein as Report.
6. See 1962 Report (Mimeo. ed.) 15.
7. LAD § 296.1-a, added by L. 1962, C. 164.
8. The Commission's jurisdiction was extended to public accommodations by L.
1952, ch. 285, to publicly-assisted housing by L. 1955, ch. 340, to tax-exempt nonsectarian
educational institutions by L. 1958, ch. 960 and to private housing and commercial space
by L. 1961, ch. 414 and L. 1963, ch. 481.
*
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of the Commission, which also engages in broad educational and research programs, sponsors studies of discrimination "in all or specific fields of human
relationships, ' and issues publications "to promote good-will and minimize or
eliminate discrimination."' 0
COMISSION PROCEDURES
Any person who claims to be aggrieved by an unlawful discriminatory
practice may file a verified complaint with the Commission. When such complaint is filed, the Chairman assigns one of the seven Commissioners comprising the State Commission for Human Rights to conduct an investigation to
determine whether "probable cause exists for crediting the allegations of the
complaint." If no "probable cause" is found, the complaint is dismissed. However, if the Investigating Commissioner finds "probable cause", he attempts
to eliminate the discriminatory practice by conference, conciliation and persuasion. Cases which are closed as adjusted by conciliation are subject to later
review to determine whether the respondent has complied with the conciliation
agreement.
However, if the respondent is unwilling to adjust the case on terms acceptable to the Investigating Commissioner, the complaint is directed to be
noticed for public hearing before three other Commissioners, designated by the
Chairman to sit as Hearing Commissioners. If, upon all the evidence at the
hearing, the Hearing Commissioners find that the respondent has engaged in
any unlawful discriminatory practice, they issue an order requiring the respondent to cease and desist and to take such affirmative action as, in their
judgment, "will effectuate the purposes" of the Law."
The Commission may petition the supreme court to enforce the order of
the Hearing Commissioners, and the complainant, respondent or other person
aggrieved by the order may obtain judicial review thereof. The Court on such
application may make "an order enforcing, modifying, and enforcing as so
12
modified, or setting aside in whole or in part the order of the commission."
In addition to its jurisdiction initiated by verified complaints, the Commission has a "general jurisdiction",' 8 which includes the power to investigate
the problems of discrimination even in the absence of a verified complaint.' 4
If apparently credible information about alleged discriminatory practices or
patterns is received from a responsible source, or if it is accompanied by a
reasonable degree of factual support, the Commission may initiate an investigation. In such cases, there is no formal hearing and no judicial enforcement. The investigatory process and the following steps of conference and con9.

LAD § 295.8.

10.
11.

LAD § 295.9.
LAD § 297.2.

12.

LAD § 298.

13.

LAD § 290, after setting forth the purposes of the Law, states: "the commission

established hereunder is hereby given general jurisdiction and power for such purposes."
14. Board of Higher Education of City of N.Y. v. Carter, 14 N.Y.2d 138 (1964).

EMPLOYMENT DISCRIMINATION TECHNIQUES
ciliation are carried out by an Investigating Commissioner, who endeavors to
work out a conciliation agreement.' 5
The Law lists several measures of permissible affirmative relief which
may be incorporated in an order after public hearing, but does not limit the
Commission to them.' 6 The Law is silent on the terms which may be included
in a conciliation agreement.' 7
Basically, every conciliation agreement and cease and desist order of the
Commission is structured to achieve four results: (1) to do equity to the
complainant who has been wronged, (2) to eliminate all existing unlawful
discriminatory practices engaged in by the respondent, (3) to prevent the
commission of any future unlawful discriminatory practices by the respondent
and (4) to assure compliance with the terms of the order or agreement by the
respondent before the case is finally closed. Underlying these four stated objectives, there is the additional leit-motif of accelerating the integration of the
members of hitherto excluded minority groups into the main stream of our
economic life. This calls for a high degree of creativity by the Commission
because the elimination and prevention of discrimination does not necessarily
equate with accelerated integration. History, custom, usage and countless other
factors have built barriers into the system which may not have been motivated
by prejudice in their inception, yet today constitute effective roadblocks to the
rapid integration of the members of excluded groups.
UNDERLYING PROBLEMS

Although the "particular circumstances of each case determine the terms
of conciliation", 1 8 no case exists in a vacuum. There are a number of underlying
problems of which the Commission must take account in order to deal realistically with the cases before it. One of these problems is that "discrimination
19
... has had the sanction of time and custom"'
and become a part of the traditional pattern of many industries.
Past customs of discrimination have resulted in "[flailure by minorities
to train or apply for jobs through fear, ignorance, tradition, or their unwillingness to sacrifice immediate higher-paid jobs for the longer-range better op15. 1951 Report 26.
16. LAD § 297.2 authorizes the hearing commissioners to order "such affirmative
action, including (but not limited to) hiring, reinstatement or upgrading of employees,
with or without back pay, restoration to <membership in any respondent labor organization,
admission to or participation in a guidance program, apprenticeship training program, onthe-job training program or other occupational training or retraining program, or the extension
of full, equal and unsegregated accommodations, advantages, facilities and privileges to
all persons, as, in the judgment of the commission, will effectuate the purposes of this
article, and including a requirement for report of the manner of compliance."
17. For an earlier discussion of conciliation agreements see Spitz, Patterns of Conciliation Under the New York State Law Against Discrimination. This work published by
the Commission, originally appeared in the N.Y.L.J., April 6, 9, 10, 11, 12, 1951.
18. 1948 Report 10.
19. Id. at 7.
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portunities. '20 The Commission endeavors to overcome the effect of these discriminatory traditions by measures designed to raise the aspirational sights of
the disadvantaged and encourage them to acquire the skills which will enable
them to compete effectively for new job opportunities.
Experience requirements can have a similar blocking effect. Since few, if
any, Negro elevator operators in New York City have "East Side apartment
house experience", a requirement of "prior experience in that particular job
area may be used effectively to limit or prevent the entrance of Negroes into it
for an indefinite period." Since such localized experience was not essential to
the ability "to run a front elevator in an East Side luxury apartment", the
Commission prevailed upon the New York State Employment Service to con2
sider such a job specification unacceptable. 1
The tradition of discrimination was reflected in a number of the constitutions and practices of international unions. International union color bars or
requirements of segregation were obstacles to the observance of the Law by
New York union locals in the railroad and maritime industries. The Commis22
sion finally secured changes in these provisions.
When the Commission has to decide upon the relief to be demanded of a
respondent, it is often confronted with the fact that existing employees have
retention or recall rights based on their seniority. These are a great protection
against unemployment.
Disregard of these seniority rights would, of course, open up more jobs
for which the victims of discrimination might compete on equal terms. The
Commission has adopted the policy of recognizing employees' seniority rights
in a respondent's firm. However, while respecting seniority within a firm, the
Commission has expressed misgivings about the establishment of industrywide seniority where it would perpetuate a pattern of discrimination. The
Chairman of the Commission made this point in 1959 in a letter written concerning the so-called Jensen Award. The Jensen Award was an award in an
arbitration case between the New York Shipping Association and the International Longshoremen's Association. It established a system of seniority or
priorities in various geographical areas of the New York City waterfront. The
Chairman stated the Commission's position that nothing in the Jensen Award
can limit the Commission's power to take affirmative action to effectuate the
23
purpose of the Law.
In a recent case, a complainant charged the members of the Seniority
Board, set up under the Jensen Award, with transferring his seniority rights because complainant had opposed discriminatory practices.2 4 The Commission
20. 1957 Report 72.
21. 1961 Report 60.
22. 1948 Report 33; 1951 Report 87; 1952 Report 92.
23. 1959 Report 30.
24. LAD § 296.1(d) makes it an unlawful discriminatory practice:
For any employer, labor organization or employment agency to discharge, expel
or otherwise discriminate against any person because he has opposed any practices
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ordered the union co-chairman of the Seniority Board to schedule a meeting of
the Board to reconsider its action in changing the geographical section in which
complainant had his seniority rights. The Commission's order was enforced by
the supreme court and complainant's seniority rights in the section where he
had worked were restored. 5
Sometimes a union refuses to admit new members because a large percentage of its members are out of work. In these circumstances, Investigating
Commissioners have required the unions to consider complainants for admission when the membership books are again open. Of course, the closing of
membership books to keep out persons of a particular race is another matter.
The practice of nepotism in the apprenticeship and exercise of various
crafts can be traced back to the medieval guilds. In a current case decided by
the Commission, the respondent argued that the discrimination was nepotic,
not racial.
Local 28 of the Sheet Metal Workers International Association and an
employers' association had set up a joint apprenticeship committee to conduct
a program for training apprentices. The local union designated the apprentices
from a waiting list, and did not adhere strictly to chronological selection. The
local union has no Negro members and, until November, 1946, the constitution of the International union denied Negroes full membership privileges and limited them to auxiliary locals. Virtually the only way of gaining
admission into Local 28 is through apprenticeship, and the only way of getting
an apprenticeship is by being a son, nephew or other close relative of a union
member. Negroes as a class are thus automatically excluded. The Hearing
Commissioners found that an unlawful discriminatory practice had been committed. Although neither a chronological list, nor a monolithic pattern, nor
a nepotic system is discriminatory per se, when a combination of these devices is used to bar equality of employment opportunity because of color or
race, it does become violative of the Law.
In 1957, the Commission reported the results of an interdepartment study
of the problem of poverty. "Sixteen obstacles were shown to prevent the economic advancement of minority groups." 26 In addition to the obstacles associated with tradition and unemployment previously discussed, the Commission listed certain other obstacles associated with migration, deficiencies in education and with environment. The obstacles associated with migration include
language difficulties, the absence of original trades acquired at the source of
migration, transience and lack of leadership. The deficiencies in education include defective operation of the educational system for minorities, and failures
of apprenticeship systems, counseling services and trade schools. The environforbidden under this article or because he has filed a complaint, testified or
assisted in any proceeding under this article.
25. Delany v. Conway, 39 Misc.2d 499, 241 N.Y.S.2d 384 (Sup. Ct. N.Y. County
1963).
26. 1957 Report 71.
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mental difficulties include deficiencies in home life, absence of housing, and
unfavorable community attitudes. Some of these obstacles have been attacked
by extension of the Law to reach certain of the educational 27 and environmental difficulties.28 However, the obstacles associated with migration remain
to be overcome. In discussing the "increases in numbers of nonwhites and
Americans of Puerto Rican descent" in this state, the Commission said:
The important task of integrating these rapidly expanding minority
groups into the economic, educational, and social milieu presents a
challenge of formidable proportions which will demand the utmost in
energy, ingenuity and commitment from this Commission and all
other public and private agencies devoted to the goal of creating equal
opportunities for all people. In brief, the Commission must utilize
all available resources, both internal and external, to maintain and
further the gains which can be achieved through an enlightened and
dynamic administration of the Law which gives this Commission its
mandate 9
REDRESS TO COMPLAINANTS

Provisions for redressing complainants depend on the facts in particular
cases. Sometimes no direct redress will be accorded a complainant even though
he may have been the victim of an unlawful discriminatory practice. Thus, a
complainant who has suffered no monetary loss as a result of an act of discrimination and who has found other employment which he now prefers to
the job from which he was precluded, may help to eliminate and prevent discrimination by filing a complaint, without getting any direct personal benefit.
On the other hand, where warranted by the facts, Investigating Commissioners have frequently required respondents to offer employment to
qualified complainants as part of the terms of conciliation.30 In one case, an
employer was required either to offer complainant employment or to give him
two weeks pay.31 In another, the employer was required either to employ
complainant or to explain why not. Promotion of a complainant has also been
made a term of conciliation 32 Where the alleged discriminatory practice was
the employer's failure to certify complainant's competence to the union, the
employer agreed to do so as a term of conciliation.
An employer is always entitled to consider an applicant's qualifications
and competency. Thus, the Temporary State Commission Against Discrimination, which drafted the Law, stated in its report:
27. The Commission's jurisdiction was extended to tax-exempt nonsectarian schools
by L. 1958, ch. 960, and to guidance programs and other occupational training and retraining programs by L. 1962, ch. 164. See text accompanying notes 5-7 for discussion
of apprenticeship.

28. The Commission's jurisdiction was extended to the bulk of housing accomodations by L. 1961, ch. 414 and L. 1963, ch. 481.
29. 1960 Report 15.
30. The Commission may order "hiring, reinstatement or upgrading of employees,
with or without back pay." LAD § 297.2.
31. Yard v. Bond Sewing Stores, 1951 Report 65.
32. Cave v. Delaware & Hudson R.R., 1953 Report 39.
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Other employers fear that they may be compelled to employ, or retain
in employment, persons of inferior efficiency. The administrative body
contemplated by the Commission will have no charter to protect the
33
inefficient or the unfitted in jobs they are incapable of handling.
Therefore the Commission often limits its requirement of the respondent
34
to a consideration of the complainant for training, union membership or
employment without regard to race, color, creed, religion or national origin.
qualificaTerms of conciliation have at times required that the complainant's
35
tions be assessed by the Commission or a neutral consultant.
The Commission has required unions to admit complainants to membership.36 Agreements have been reached to admit a complainant to membership
upon his employer's recommendation and to admit a complainant unless a
37
nondiscriminatory reason for ineligibility is discovered. Unions have agreed
38
to reassign complainants from segregated lodges to lodges of their choice.
In one case, the Hearing Commissioners ordered a union to reinstate a com89
plainant and to withdraw challenges to his return to his former area of work.
In a case involving discrimination in admission to union membership, the
respondent agreed to adopt and administer uniformly a reasonable and fair
examination which was to be submitted for confidential evaluation by a competent authority selected by the Commission. In another case, the Hearing
Commissioners ordered a union to give an admission examination to complainant, to fix as passing mark a score no higher than the lowest mark made
by any member admitted in the last ten years, and to submit the examination
for confidential evaluation in the event complainant should fail the examination.
Some respondents have been required to make efforts with third parties
on behalf of complainants. Respondent employment agencies have been required to make sincere efforts to place the complainant or to refer him to the
first available job for which he is fitted.40 One union arranged for the complainant's admission into another union. A third union agreed to assist a complainant to become a qualified cutter. A respondent county sanitorium agreed
to submit the problem of complainant's residence waiver to the county civil
service commission. 4'
33. P. 49.
34. Carter v. Aschenfelder, 1949 Report 21. (Respondent trained singers, organized
them into groups and arranged for performances.)
35. Byams v. N.Y., N.H. & H. R.R., 1956 Report 57.
36. Workman v. Bottlers & Drivers Union, 1955 Report 94. Miller v. Checkers &
Clerks Union, 1959 Report 106. (Complainants given seniority status commencing with
date of entry into industry.)
37. Case C-4824-57, 1958 Report 53.
38. Valentine v. Brotherhood of R.R. and S.S. Clerks, 1952 Report 34. Brown v.
Brotherhood of R.R. and S.S. Clerks, 1957 Report 81.
39. See note 25 supra and accompanying text.
40. Brown v. Jones & Clark, 1949 Report 35. Westreich v. Wall St. Employment
Bureau, 1952 Report 53. Mitchell v. Greater Syracuse Employment Agency, 1956 Report 33.
41. Case C-5466-58, 1958 Report 47.
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The Law expressly authorizes the Commission to order "admission to or
participation in a guidance program, apprenticeship training program, on-the42
job training program or other occupational training or retraining program."
.In one case a Negro complainant charged a university's placement service
with aiding and abetting discrimination. Respondent's representatives seemed
to believe that they were doing a service to Negro students by not referring
them to communities where they might encounter discrimination. This discriminatory practice was eliminated and the dean communicated with complainant, offering to refer him if he is interested.
Whether or not to award any back pay is discretionary with the Commission. Terms of conciliation have provided reinstatement without back pay
where the service of the complainant had been marred by drunkenness or absenteeism. Once the Commission has determined to award back pay, the
amount thereof must have reference to a particular period of unemployment
suffered by the complainant. In a cease and desist order after formal hearing,
the amount of the back pay award must represent the actual losses sustained by
the complainant. In a conciliation agreement, the amount of back pay may
represent the actual losses sustained by the complainant, 43 or may be a compromise amount less than such actual losses. An estimated amount may be included for tips. 44 Terms of conciliation may lawfully require an employment
agency which had discriminatorily refused to refer a complainant to make
him whole for his loss of earnings during the remainder of his period of unemployment. The Commission does not have the power to impose a penalty
or fine or punitive damages against a respondent or to assess costs against
him.
ELmIMNATING DisCRIMINATORY POLICIES AND PRACTICES
The cessation of existing discriminatory policies and practices is required
in all cases. However, in a society where discrimination has had the sanction
of time, law, custom and usage, a high degree of sophistication may be needed
to make the cease and desist provisions of an order or conciliation agreement
meaningful and to. prevent future acts of discrimination. A respondent's commitment that he will cease discriminating is generally insufficient to bring-about
changed employment patterns. There is often a need for affirmative action
to carry conviction to the hitherto excluded members of minority groups of
the employer's changed policies and practices. The new policy must be publicized to potential job applicants. It must be filtered down to lower echelon
employees who are charged with responsibility for administering its new policy.
Changed recruitment procedures and personnel practices may be required to
eliminate inbreeding and to overcome indigenous barriers to integration. Encouragement to the members of minority groups to acquire the skills and
42.
43.
44.

LAD § 297.2.
Calvin v. Calmar Steamship Corp., 1953 Report 44.
Sweet v. Towers Hotel Corp. 1953 Report 44.
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apply for the new job opportunities as well as on-the-job training opportunities
may all be called for to effect a change in existing patterns. The Commission
has secured the elimination of policies limiting the employment of Negroes by
means of a quota4 5 or excluding them entirely from many job categories, including those of telephone operator, dining car steward, and railroad grill car
worker. 46
Terms of conciliation have required the abandonment of union restrictions
47
limiting membership to white workers or to workers of Italian ancestry. A
union official's refusal, contrary to union policy, to let a Negro work in a
theatre catering to Puerto Ricans was corrected. A fraternal association of
employees of fashionable hotels and restaurants voluntarily eliminated rules
limiting membership to white males. That association was deemed to be an
"employment agency" 48 since its employment department filled job orders.49
Its elimination of this color bar constituted "the first important break in an
almost exclusively white employment pattern within the service departments
of the fashionable restaurants and hotels of New York." 50
It is an unlawful discriminatory practice to deny to "any qualified person
because of his race, creed, color or national origin the right to be admitted to
or participate in a guidance program, an apprenticeship traning program,
on-the-job training program, or other occupational training or retraining
program."151 At a hearing, an agreement was procured from a union to process
all applications for membership in training programs on the basis of qualifications only.
An elevator company was charged with requiring Negro job applicants to
take a test that was not required of white applicants. 52 In another case, a union
of iron workers was charged with requiring a Negro complainant to take a
difficult written test for membership, although several white applicants had
been admitted to membership without being required to take or pass the test.
In each case the Commission secured an agreement from the respondent to give
tests on a nondiscriminatory basis. The Commission has required the abolition
of a separate "Negro organization" in a sales force58 and of policies limiting
54
Negroes employed as investigators to Negro neighborhoods.
45. Saunders v. Knickerbocker Construction Corp., 1950 Report 38 (carpenters).
46. Thomas v. N.Y., N.H. & H. R.R., 1948 Report 25.
47. LAD § 296.1(b) prohibits discrimination by labor organizations.
48. The Law prohibits discrimination by employment agencies. LAD § 296.1 (c).
49. "The term 'employment agency' includes any person undertaking to procure
employees or opportunities to work." LAD §. 292.2.
50. International Geneva Association, Inc., 1952 Report 95.
51. LAD § 296.1-a(a). Effective Sept. 1, 1964, this paragraph will be renumbered to
LAD § 296.1-a(b) and the word "qualified" deleted. Furthermore, it will be an unlawful
discriminatory practice "(a) To select persons for an apprentice training program registered
with the state of New York on any basis other than their qualifications, as determined by
objective criteria which permit review." L. 1964, ch. 948.
52. Case C-4147-56, 1957 Report 44.
53. Simmons v. The American Tobacco Co., 1957 Report 44.
54. Williams v. The Hooper-Holmes Bureau, Inc., 1956 Report 57; Ingram v. Benton & Bowles, Inc., 1960 Report 116.
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The Commission has required the elimination of policies of segregated
training. A barber school agreed to eliminate a policy limiting students to practicing on "customers" of the same race; a dancing school agreed to hire instructors and to assign students without discrimination; and, a respondent in
the business of forming and training singing groups and securing employment
for them agreed to abandon a policy against racially mixed groups.,
The Commission has required labor organizations to eliminate policies of
segregating Negroes in auxiliary locals,50 barring them from serving as convention delegates and relegating them to segregated hiring halls. 7
As part of the terms of conciliation, employers and supervisors have been
directed to discontinue their habitual use of vile language referring to persons
of particular races, religions or national origins.58 A similar approach has been
taken toward co-workers' remarks of that sort." Likewise, employers have
agreed to refrain from less base remarks evincing discrimination, such as a
statement that Jewish persons had no chance of advancement or a "joking"
threat to discharge colored employees. An Investigating Commissioner instructed a respondent that a supervisor's attempts to convert a complainant from
his religion should be promptly discontinued. 0
The Law Against Discrimination contains provisions prohibiting employment advertisements and inquiries that specify race, color, creed or national origin.0 1 The Commission has required various types of respondents to
desist from violating these provisions. Employment agencies have agreed to
discontinue using the proscribed specifications in advertisements, on job order
forms, on applicant record forms, and in statements to applicants0 2 and employers. 63 The New York State Employment Service made a similar agreement
concerning household job placements, although they are not covered by the
Law.0 4 Employers and unions 5 have agreed to cease discriminatory inquiries
and magazines have agreed not to print discriminatory advertisements. Similar
terms of conciliation have been accepted by a university placement office, placement offices operated by business training schools, 60 and a public school teacher.
Explicit notations and inquiries concerning race, national origin and religious preference, whether made of employers 6 7 or of job applicants,08 are
prohibited by the Law and have been eliminated by terms of conciliation.
55.
56.
57.
58.
59.
60.
61.
62.
63.

Carter v. Aschenfelder, 1949 Report 21.
Kinard v. Walsh, 1955 Report 92.
Carey v. Hall, 1951 Report 61.
Martinez v. Lido Toy Co., 1956 Report 89.
Schlesinger v. Andrea Candy Co., Inc., 1962 Report (Mimeo. ed.) 56.
Denker v. W. E. Dean & Co., 1954 Report 23.
LAD §§ 296.1(c), 296.1-a (c).
Smith v. Sims, 1951 Report 67.
Westreich v. Wall St. Employment Bureau, 1952 Report 53.

64.

LAD § 292.6.

65.
66.
67.
68.

Raglund v. O'Dowd & Kelvin Engr. Co., 1950 Report 39.
Brown v. Felt & Tarrant Comptometer School, 1956 Report 35.
Bowen v. Ross, 1954 Report 32.
Mitchell v. Greater Syracuse Employment Agency, 1956 Report 33.
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Confidential inquiries and coded notations about these matters are likewise
unlawful. An employment agency was required to give back pay to an employee
it had discharged for refusal to use racial codes. Terms of conciliation have required the elimination of questions which directly or indirectly tend to elicit
information revelatory of race, creed, color or national origin. Among the proscribed inquiries have been those pertaining to place of birth, change of
name 9 and whether a person was married by a minister. Likewise, the required presentation of documents revelatory of birthplace or religion, such
0
as birth certificates, baptismal certificates and references from clergy! have
been eliminated. Specifications that job applicants have attended an "out-oftown college" are considered subterfuges for discrimination and have been
eliminated by terms of conciliation. 71 Notations or advertisements that a job
is in a "Negro neighborhood" have been eliminated also.
As photographs are revelatory of color and, sometimes, of national origin
and religion, a requirement that an applicant for employment submit a photograph is unlawful. Terms of conciliation have required unions 72 and employment agencies to discontinue the policy of requesting or requiring the submission of photographs with applications.73
The Law Against Discrimination makes an exception in cases of "bona
fide occupational qualification." 7 4 Such a qualification, however, must be
"material to job performance. ' 75 Thus, terms of conciliation have eliminated
discriminatory policies, where an attempt had been made to justify them on
the basis of specious job requirements. An employer was required to offer
employment to a worker whom he considered too heavy and too "dark", and a
dress manufacturer agreed not to limit his job orders to those national origins
considered by him to include "traditional needlewomen". A requirement, designed to exclude Negroes, that a foot-press operator speak Italian was eliminated. Discrimination against workers of a particular creed may not be justified by a need to have work performed on religious holidays, or by a legal
requirement that children be placed with probation officers of their own religion. 76 An inquiry concerning religion may not be justified by the need for an
employee of absolute honesty. However, it is permissible to inquire whether a
job applicant regularly attends a house of worship. A religious educational
organization which is exempt from the law and which customarily holds devotional services for its employees voluntarily eliminated an inquiry about
creed.
69. Holland v. Edwards, 116 N.Y.S.2d 264 (Sup. Ct. N.Y. County 1952), aff'd,
282 App. Div. 353, 122 N.Y.S.2d 721 (1st Dep't 1953), aff'd, 307 N.Y. 38, 119 N.E.2d
581 (1954).
70. Safron v. Home Ins. Co., 1955 Report 50.
71. Tobison Employment Agency, 1950 Report 40.
72. Raglund v. O'Dowd & Kelvin Engr. Co., 1950 Report 39.
73. The Allied Teachers' Bureau, 1952 Report 39.
74. LAD §§ 296.1(c), 296.1-a (c).
75. Rulings on Pre-Employment Inquiries, p. 10 (published by the Commission).
76. American Jewish Congress v. Hill, 1956 Report 27, 1 Race Rel. Rep. 971
(1956).

BUFFALO LAW REVIEW
Terms of conciliation have eliminated policies against the hiring of all
Negroes based on unfavorable experiences with some Negro workers. 7 7 Such
terms implement the individual right to be free from discrimination. "No
person," the state constitution states, "shall, because of race, color, creed or
religion, be subject to discrimination in his civil rights . . .,78 The Commission
has stressed that "no entire group should be characterized as unreliable or
unqualified because of the poor performance of some of its representatives."70
The Commission has required the elimination of discriminatory policies,
despite alleged difficulties, in compliance with the Law. A policy against hiring
Negroes may not be justified by a belief that they will be unable to secure
lodgings in the area. A foreign nation's policy against granting entry visas to
Jews does not justify the making, in New York, of discriminatory inquiries
by a company doing business in the foreign nation.80
The Commission has required the elimination of discriminatory policies
based on fear of disharmony. A discriminatory hiring policy based on neighborhood racial tension 8l and an inquiry to ascertain if applicants were of the
"same general type" as a bakery store's customers and employees 82 were eliminated. When employees refused to work with a Negro, the Investigating
Commissioner sent a field representative to persuade them to do so. 88 An employer who expressed a general fear of colored people agreed to eliminate a
policy against hiring them.
PREVENTING DISCRIMINATION AND
PROMOTING BETTER HuMAN RELATIONS

Terms of conciliation have required the alteration of existing procedures
to avoid any possil~le future discrimination. This does not mean that the
existing procedures constituted unlawful discriminatory practices, although
they may have been susceptible to being so used. The procedural alterations
are required to minimize frictions and reduce complaints of discrimination.
Among the procedures so altered have been those pertaining to referrals. Thus
a school placement service agreed to make referrals in order of scholastic
standing. In several cases, unions have agreed to advise all persons of the referral procedures, to keep the rotary referral list on display, 84 to refer members
in order of registration or to furnish reasons for by-passing them,8 or to install
86
machines to facilitate referrals in rotation.
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78. N.Y. Const. art. I, § 11.
79. Jule Jacobs, Inc., 1952 Report 33.
80. American Jewish Congress v. Carter, 19 Misc.2d 205, 190 N.Y.S.2d 218 (Sup.
Ct. N.Y. County 1959), modified, 10 A.D.2d 833, 199 N.Y.S.2d 157 (1st Dep't 1960),
aff'd, 9 N.Y.2d 223, 173 N.E.2d 788, 213 N.Y.S.2d 60 (1961).
81. Sawyer v. Whelan Drug Co. Inc., 1953 Report 39.
82. Armstrong v. Cushman's Sons, Inc., 1954 Report 27.
83. Schenectady Venetian Blind Co., 1952 Report 52.
84. Allen v. Bricklayer's Tenders' Local Union No. 59, 1952 Report 55.
85. Williams v. Waiters & Waitresses Union, 1955 Report 56.
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A constricted recruitment procedure, where information about job openings is largely "inside information" can perpetuate a traditional discrimination.87 Thus, in cases of employment discrimination, the Commission has required respondents to change their methods of recruitment of personnel to
insure minority groups of better opportunities.88 It has even furnished a respondent with the names of individuals and organizations willing to assist it
in its new recruitment program.89 The Commission has required respondent
employers to add to the list of high schools where they recruit employees,90
to set up a central employment office and to place job orders with the New
York State Employment Service. 9 '
Some terms of conciliation have required that respondents place job orders with organizations or agencies identified with a particular racial or religious group.9 2 Others have required advertising in Jewish and Negro newspapers.
Requirements that ethnic or sectarian recruitment sources be used are
practical measures designed "to eliminate the unlawful discriminatory practice
complained of." 9 3 They are designed to prevent perpetuating the existing discriminatory pattern brought about by long-continued unlawful discriminatory
practices. The Commission has consistently opposed token employment, quota
94
employment and proportional representation.
Terms of conciliation have also required alterations in hiring procedures.
Employers have agreed to post notice of vacancies on bulletin boards or at
the entrance to the job site.9 5 Respondents have been required, in several cases,
to have job interviews conducted by the manager instead of subordinates,9 6 to
98
interview all applicants, 97 to interview them without unreasonable waiting,
to interview them in the order of their applications, to advise unsuccessful applicants of the reasons for their rejection, or to keep applications for future
use. Vague questions about "physical characteristics" and "personality" were
eliminated from an interviewer's screening forms.99 The completion of a form
asking information about color and birthplace required by a government agency
was deferred until after hiring.
87. See the "sandhog cases", 1949 Report 69.
88. Drakes v. O'Neill Motor Corp., 1955 Report 51.
89. Fulton v. Sears Roebuck Co., 1961 Report 100.
90. N.Y. Life Ins. Co., 1949 Report 35. Bowen v. Marine Midland Trust Co., 1955
Report 53.
91. Feuer v. United Press, 1955 Report 32.
92. Perry v. Krug Baking Co., 1956 Report 25 (Urban League); Johnston v. Victor
Beinfield, 1954 Report 52 (Archdiocesan Vocational Service, Federation Employment

Service).
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As part of the terms of conciliation, employers have agreed to make
changes in working arrangements, including the elimination of insanitary conditions and the practice of searching employees. 10 0 Applicant preference has
been considered in the initial assignment to a work place, clothing lockers have
been assigned on a seniority basis, and work schedules have been arranged to
permit time off for religious observances. 1 1 An employer agreed to give employees exact and clear reasons for dismissals.
Unions have agreed to terms of conciliation altering their procedures.
Some have placed nondiscrimination clauses in their by-laws, or have adopted
fixed rules for the processing of membership applications, 10 2 or have agreed to
administer uniform tests to applicants for journeyman status or apprenticeship and to establish review procedures. One union appointed to its executive
board a person who spoke Spanish in order to create a better relationship
with its Spanish-speaking members who were inarticulate in English.10 3 At
least one union included a nondiscrimination clause in its collective bargaining
contracts, and a clause protecting probationary employees against arbitrary
dismissal. 10 4 Investigating Commissioners have recommended or required the
improvement of job referral procedures, 10 5 the formalization of grievance procedures,106 and the inclusion therein of opportunity to present grievances alleging discriminatory refusal of employment.
The Commission has required respondents to assist in the publication of
Commission literature of a general nature. It is customary, in conciliation
agreements and Hearing Commissioners' orders, to require that the respondent display the Commission's poster relating the substantive provisions
of the Law. The Commission has, by regulation, imposed this requirement upon
all employers, employment agencies, labor organizations and joint labormanagement committees, whether or not they are respondents in verified complaint proceedings. 10 7 Its power to make this requirement has been upheld by
the Courts.' 0 8 The Commission has required a respondent agency of the state

government to display, also, the Governor's Code of Fair Practices. 1°0
The Commission has required respondents to distribute Commission lit100. Martinez v. Lido Toy Co., 1956 Report 89.
101. Feuer v. United Press Associations, 1955 Report 32.
102. Miller v. Checkers & Clerks Union, 1959 Report 106, enforced sub norn. Matter
of State Commission Against Discrimination v. Gleason, N.Y.L.J. Oct. 8, 1962, p. 13, col. 2.
103. Martinez v. Lido Toy Co., 1956 Report 89.
104. Waiters & Waitresses Union, Local 2, 1950 Report 58.
105. See notes 84-86, supra, and accompanying text.
106. Martinez v. Lido Toy Co., 1956 Report 89.
107. General Regulations No. 1, June 1, 1962, 9 State of NY Compilation of Codes,
Rules & Regulations, § 466.1 [This work will be cited as NYCRR.)
108. Ross v. Arbury, 206 Misc. 74, 133 N.Y.S.2d 62 (Sup. Ct. N.Y. County 1954),
aff'd uem., 285 App. Div. 886, 139 N.Y.S.2d 245 (1st Dep't 1955). The Court cited LAD
§ 295.5, which empowers the Commission "To adopt, promulgate, amend and rescind
suitable rules and regulations to carry out the provisions of this article, and the policies
and practice of the commission in connection therewith."
109. 9 NYCRR 1.5.
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erature to their employees." 0 Sometimes it has required the showing of Commission films to employees. In one case a respondent union was required to
make Commission literature available to its members. 111 In another case, a
respondent was required to distribute Commission literature to customers as
well as to employees."12 And a respondent movie theatre chain agreed to show
a Commission film to its patrons. 1 13 These measures assist the Commission in
carrying out its educational mission "to promote good-will and minimize or
eliminate discrimination."' 1 4
The education of young people in the purposes of the lw is promoted by
distributing Commission literature in schools." 5 Once, a complaint was made
charging a public school system with requiring an applicant for a teaching
position to submit a photograph, and with refusing to employ the applicant
because of her race. The Investigating Comissioner found probable cause only
with respect to the charge about the photograph. He required the respondent
to arrange a planned educational program, including the exhibition of Commission films to faculty and student body and the distribution of Commission
6
literature."
Respondents have been required to issue statements of their intent to obey
the law to the complainant, to interracial organizations, such as the NAACP,
to guidance counsellors, 117 to public officials and the New York State Employment Service, 1 8 and to schools where respondents recruit workers." 9 Employment agencies have been directed to send such announcements to their
employer clients.
Respondents have also been required to instruct their employees to observe the Law Against Discrimination; to ascertain, by personal interviews, the
attitude of their hiring personnel towards the aims of the Law and to report
the results of these interviews to the CommisSion. This is done to assure the
Commission that the respondent's declared policy of nondiscrimination will
be respected and effectuated.1 20 Often statements have been required signed
by such employees attesting their understanding of the Law and the individual
liability to which they are subject in the event of breach.' 2 1 The action to be
taken against offending employers has sometimes been spelled out. The possibility of dismissal is sometimes mentioned. Respondents have agreed to refrain
110.
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from hiring persons who gave discriminatory advice and to relieve employees
who refuse to obey the Law from hiring responsibilities.
Respondents have been required to advise unions which refer job applicants to do so without discrimination. Nondiscrimination clauses in collective bargaining contracts have been recommended 2 2 or required. As part
of the terms of conciliation, a respondent agreed to direct the officers of an
employees' social and beneficial organization to admit complainant to the organization's social functions.12 Often, respondents have been required to
direct private employment agencies used by them, to refer job applicants
without discrimination. Respondents have also been required to issue2 such
124
and subcontractors. 1
directives to schools, stevedores' hiring agents
Once the Commission received a complaint that job applicants were being
given a personality test with items on religious attitudes. The test is intended
for use in diagnosis and counseling, but the publisher of the test admitted
that it is subject to misuse. The Commission got the publisher to include in the
test an announcement calling attention to the fair employment practice laws.
The announcement cautioned that personality tests which include inquiries
into religious beliefs should not be used, for scientific as well as legal grounds,
2
in the hiring process as a pre-employment screener.1
COMPLIANCE PROVISIONS,

REVIEW PROCEDURES

AND COOPERATION AGREEMENTS

Once the Commission issues its order, the problem of securing compliance
arises. The Law recognizes this problem and authorizes the inclusion in the
order of "a requirement for report of the manner of compliance."' 127 Thus, the
Commission has included, in its terms of conciliation and orders, provisions
for making available to the Commission information which it can use in
checking on and securing compliance.
Terms of conciliation have required respondents to furnish information
about their operations. An employer was asked to furnish the name of the
union representing its employees. Another was asked to report the results of
a survey to determine whether employees were hired on a nondiscriminatory
basis. An employer was required to report the results of a re-interview with
a complainant and another was asked to report its experience with a broadened recruitment policy.
Terms of conciliation have required employers to report the reactions of
their customers to the Commissions' pamphlets, 28 or to ascertain the reaction
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of their employees to the Law.129 An employment agency was required to
report the results of a referral of complainant. Some employment agencies have
been required to report to the Commission the names of employers placing
discriminatory job orders and the New York State Employment Service has
agreed to do likewise.
Respondents have been required, by terms of conciliation, to make available applications and rosters which the Commission may use to ascertain if
the discriminatory practice has been eliminated. A union was required to
furnish its membership rules and a list of membership applicants. 180 Some
unions have been required to notify the Commission of action taken on transfer
requests. 1' 1 Another was required to submit the names of persons referred to
work. A university placement service was required to keep on file the reasons
for rejecting students for referral. An employment agency was required to make
books and records available to the Commission. 3 2 Some employers have been
required to furnish lists of rosters of furloughed employees. Others have been
required to keep records of job applications and the reasons for rejection of
the applicants.
Some terms of conciliation have required the compiling or reporting of
information by ethnic categories. Employers have been required to record the
color of job applicants, 133 to retain the applications of rejected Negro applicants' 34 and to report upon the employment status of Negroes,' 35 or of
female Negro employees, or the number of Negroes and Jews in each job
classification. An employment agency was required to record and to report
the color of applicants referred.
Although a requirement of reports compiled by ethnic categories furnishes
a direct means for determining whether an exclusionary policy has been eliminated, the compilation of such information may arouse suspicions of discrimination. Emphasis on ethnic records and statistics may engender the erroneous'3 6 notion that the laws against discrimination may be satisfied by
accepting a token number of the previously excluded group or by giving it a
quota or by proportional representation. For example, a federal contracting
agency once claimed that it was implementing a Presidential order requiring
nondiscrimination clauses 13 7 when it prescribed, in addition, a provision that
the payment of a specified proportion of the payroll to Negroes would "be
considered as prima facie evidence that the contractor has not discriminated
against Negro labor."
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The Commission has formulated guide lines to be used when there are
legitimate circumstances in which it is necessary to conduct research involving
the collection of information by ethnic categories. The guide lines provide
that such information should be obtained in an inoffensive manner, that it
should not be recorded in conjunction with the names of individuals, and that
records pertaining to specific individuals should not be made available to
operating personnel and should be destroyed when they have served the purpose of research. By the use of these guide lines and the compliance review
procedure, 13 8 the Investigating Commissioner may guard against the misuse
of a technique designed to verify the elimination of discrimination.
Terms of conciliation have required respondents to submit certain forms
and documents to the Commission for review. A union agreed to submit its
admission tests for evaluation, and an advertising agency agreed to submit
its ads soliciting business for itself. Employment agencies have been required
to submit job orders raising questions of bona fide occupational qualifications' 39 and to submit their application forms. 140 This technique of reviewing
job application forms can prevent the use of discriminatory questions, and
once was applied not only to respondents, but also to all employers of 100 or
more persons.
In addition to requiring the respondents to report about their compliance
with its orders, the Commission sends its own representatives to check on
compliance. The Commission described this long-standing practice in its 1949
Report:
Each complaint is reconsidered by the investigating commissioner
approximately six months after closing to determine whether a case
review by field investigation or otherwise is necessary . . .The Commission maintains this continuing interest in each case for the purpose
of measuring the extent and effectiveness of compliance with the
terms of the adjustment agreement. The review procedure also enables
the Commission to evaluate the different types of conciliation agreements thereby assisting the investigating commissioners to perfect
the conciliation process.
One of the Commission's functions is to "obtain upon request and utilize
the services of all governmental departments and agencies."' 142 The Commission
has worked out cooperation agreements with many such agencies to further
the enforcement of the Law in various fields. In the employment field, it has
made agreements with contracting agencies and with licensing agencies. Employment agencies in the City of New York are licensed by that city's De138. See note 141 infra and accompanying text.
139. Woorm v. Lucas, 1950 Report 53; Westreich v. Wall Street Employment Bureau, 1952 Report 53.
140. Holland v. Edwards, 116 N.Y.S.2d 264 (Sup. Ct. N.Y. County 1952), a1J'd, 282
App. Div. 353, 112 N.Y.S.2d 721 (lst Dep't 1953), aff'd, 307 N.Y. 38, 119 N.E.2d
581 (1954).
141. 1949 Report 17.
142. LAD § 295.4.
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partment of Licenses. As early as 1949, the Commission worked out an arrangement with that Department under which the Department would consider dis143
The agreeciplinary action against employment agencies violating the Law.
ment was strengthened in 1957.'14 The Commission has authorized negotiation of a similar agreement with the New York State Department of Labor,
which recently has been given authority to license employment agencies outside of New York City. The Governor has directed all state licensing and
respondents found to
regulatory agencies to take appropriate action against
145
have engaged in unlawful discriminatory practices.
Labor Law Section 220-e requires nondiscrimination clauses in public works
contracts. Recently, improved procedures have been established for the Commission to notify the contracting agencies of findings of discrimination. In
this way, the contracting agencies will be able to lend their weight to the enforcement of the Commission's orders.
CONCLUSION

Through the years, the Commission has adjusted the majority of its
complaints by conciliation agreements designed to eliminate and to prevent.
unlawful discriminatory practices. It has tried to administer the law in an
atmosphere of cooperation, not conflict. It has tried to obviate the need of a
police operation so extensive as to make enforcement impossible. It has tried
through education and persuasion to change the thinking and mores of our
people. The fact that the Commission has the power to order cases to public
hearing helps to persuade respondents to enter into conciliation agreements. In
these agreements, the Commission has sought action to reassure the groups
discriminated against, to sensitize and educate the respondent's personnel to
the requirements of the Law, to redress the grievances of the particular complainants, and to promote better human relations in the industrial community.
The Commission has sought to prevent future discrimination by encouraging
respondents to use more open and objective procedures, and it has made use
of its power to require "report of the manner of compliance."' 46 The terms
of relief here discussed are not ends in themselves, but devices for the elimination and prevention of unlawful discriminatory practices. "They are not
fixed and rigid but subject always to modification and change in the light of
4
accumulating experience."' 7
The Commission has always attempted to tailor its techniques to the
facts of the specific case. It maintains an awareness of the underlying problems. It realizes the importance of obtaining complete information concerning
the specific employment situation. The Law can not be satisfied by mere lip143.
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service or token compliance. What was said by the court in a housing case is
equally applicable in the employment field:
A partial or limited compliance with the statute does not, and cannot,
constitute a substantial compliance therewith. A contrary decision
would confer upon the petitioner an exemption from substantial compliance. His position, if sustained, would, in effect, amend the law
to provide that an occupancy by a Negro of one apartment out of a
total of eight apartments, permits the petitioner "to refuse to sell,
rent, lease or otherwise to deny to or withhold from any person or
group of persons such housing accommodation because of the race,
creed, color or national origin of such person or persons", contrary
to the express mandate of the statute. The statute does not permit a
gradual, partial or progressive application of the law. Obviously, the
by judicial construction. It
court may not change or amend the law
148
must apply the statute as it is written.
Employment discrimination against minority groups has often resulted
in the use of counter measures to combat it. Among these measures have been
the use of economic pressures to compel operators of retail stores to "give
employment to [N]egroes as clerks, particularly in stores patronized largely
by colored people."' 49 In one case, the Commission received a report that it
was respondent's policy, allegedly dictated by the Harlem Labor Union, Inc.,
to employ only Negroes. The Commission advised that it could not condone
this.
The Commission pointed out that it is not desirable to countenance
discrimination in any particular area in favor of the inhabitants preponderant in such area, despite the fact that they had for many years
endured great hardships and handicaps because of their race and color,
for the reason that the exertion by Negroes of a right to preemption
over the employment in one area will ultimately tend to segregate them
in that area and exclude them from employment elsewhere, to their
over-all disadvantage." 0
The Commission has consistently held that "quota employment based on
neighborhood population is no exception."''1 With respect to an agreement to
promote the integration of Negroes in the brewing industry, the Commission
wrote:
The Commission does not look with favor on any agreement designed
to promote integration in employment of minority groups which is
instinct with the concept of quota employment. In fulfillment of its
statutory mandate, the Commission must process verified complaint
cases on the merits. Agreements entered into by employer and em148. Cooney v. Katzen, 41 Misc.2d 236, 238, 245 N.Y.S.2d 548, 550 (Sup. Ct. Onondaga
County 1963).
149. New Negro Alliance v. Sanitary Grocery Co., 303 U.S. 552, 556 (1938). (Such
pressures are a "labor dispute" within the meaning of Norris-LaGuardia Act-29 U.S.C.
§ 113 (1958)-restricting use of labor injunctions.)
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151.

Moe v. H.R.H. Construction Co., 1950 Report 38.

98

EMPLOYMENT DISCRIMINATION TECHNIQUES
ployee groups based on considerations of race, creed, color or national
origin, regardless of their well intended motives, cannot be deemed
52
a defense to a charge of unlawful discrimination in employment.'
The continuance of minority group counter measures is an indication that
much work remains to be done to wipe out all vestiges of employment discrimination.
152.
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